INDEX 


TO 


THE PRINCIPAL MATTERS 


IN THIS VOLUME. 


See DEPOSITION. 


DOMICIL. 
ADMIRALTY. 
DUTIES. 
. Prosecutions under the non-impor- 

tation laws are causesof admiralty EVIDENCE, 3, 4, 
and maritime jurisdiction, and the 
proceedings may be by libel in the HY POTHECATION. 
admiralty. Zhe Samuel, 13 

2 Revenue causes are, in their nature, INFORMATION. 
causes of admiralty and maritime 
jurisdiction. Jé. note h, 19 

3. Criminal jurisdiction of the admi- 
ralty. Tike Octavia, note d, 22 

4, The admiralty jurisdiction embra- 
ces all questions of prize and sal- 
vage, and, ~~, — 2 torts, 
contracts, and offences. Martin v. 
Hunter’s lessee, 335 SALE, 3, 4, 5. 


JURISDICTION, 1, 2, 3. 
LICENSE. 


PRACTICE. 


See PRIZE. SALVAGE. 
ALIEN ENEMY. ALIEN ENEMY. 
AMENDMENTS. 1. The fact that the commander of a 


privateer was an alien enemy at 
CONTRABAND. the time of capture, does not inva- 
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lidate it. Zhe Mary and Susan, 
(Richardson, claimant,) 56 
Property of an alien enemy, found 
within the territory, at the dee¢la- 
ration of war, is not confiscable as 
prize, but may be claimed by him, 
upon the termination of war, un- 
less previously confiscated by the 
sovereign power. The Astrea, note 
J, (the Adventure,) 130 


AMENDMENTS. 


. In revenue or -instancge causes, the 
circuit court may, upon appeal 
from the district courts, allow the 
introduction of a new allegation 
into the information, by way of 
amendment. Zhe Samuel, note g. 
(The Caroline and the Emily.) Zhe 
Edward, 264 
- In the same causes, the supreme 
court may remand the cause to 
the circuit court, with directions to 
allow the libel to be amended, 7d. 


ASSIGNMENT OF CHOSES IN 


ACTION. 


1. A nominal plaintiff, suing for the 


benefit of his assignee, cannot, by a 
dismissal of the suit, under a collu- 
sive agreement with the defendant, 
create a valid bar against any sub- 
sequent suit for the same cause of 
action. Welch y. Mandeville, 236 
- Roman and French law on the sub- 
ject of assignment of choses in ac- 
tion, Jb. note a, 237 


B 
BOND. 


Where a bond was given by the 
agent of an unincorporated joint 
stock company, to the directors, for 
the time being, for the faithful per- 
formance of his duties, &c., and the 
directors were appointed annually, 
and changed before a breach of the 
condition, the agent and his sure- 
ties were held Jiable to an action 
brought by the obligees, after they 
had ceased to be directors. 4n- 
derson v. Longden, 85 


INDEX. , 


BOTTOMRY. 


See HYPOTHECATION. 


C 


CHANCERY. 


. A court of equity will decree a spe- 


cific performance of a contract for 
the sale of land, if the vendor is 
able to make a good title at any 
time before the decree is pronoun- 
ced; but the dismission of a bill to 
enforce a specific performance in 
such a case, is a bar to a new bill for 
the same object. Hefburn & Dun- 
das vy. Dunlop & Co. 195 


- The inability of the vendor to make 


a good title at the time the decree 
is pronounced, though it form a suf- 
ficient ground for refusing a specific 
performance, will not authorize a 
court of equity to rescind the agree- 
ment in a case where the parties 
have an adequate remedy at law 
for its breach. Jd. 197 


. The alienage of the vendee is an in- 


sufficient ground to entitle the ven- 
dor to a decree for rescinding a con- 
tract for the sale of lands, though 
it may afford a reason for refusing a 
specific performance as against the 
vendee. Jd. 198 


. But if the parties have not an ade- 


quate remedy at law, the vendor 
may be considered as a trustee for 
whoever may become es 
under a sale by order of the court, 
for the benefit of the vendee. Jd. 

200 


. Under what circumstances, a spe- 


cific performance will, or will not, 
be decreed. 6. note d. 203 
A bill, to obtain a specific perform- 
ance of an alleged agreement to re- 
ceive a quantity of cotton bagging, 
at a specified price, in satisfaction 
of certain judgments at law, dis- 
missed, under the circumstances of 
the case. Burrv. Lafisley, 151 


7. In England, the courts of equity will 


not, generally, entertain a bill for 
the specific performance of con- 
tracts for the sale of chattels, or re- 
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lating to merchandise, but leave 
the parties to their remedy at law. 
Burr v. Lapsley, note a, 154 


S. Bill, to obtain a conveyance of a 


tract of land in Kentucky, held by 
the defendants as the property of 
the original grantee, confiscated to 
the state, and claimed by the plain- 
tiffs, under an equity arising from a 
sale made by the original grantee 
of another tract of land, to which it 
was alleged he erroneously suppo- 
sed himself legally entitled, under 
the same warrant and survey, dis- 


missed. Mussel v. Trustees of 
Transylvania University, 432 
COLLECTOR. 


See FINES, PENALTIES, AND FOR- 


FEITURES, 
COMMON LAW. 
See CONSTITUTIONAL LAW, 6. 


CONSTITUTIONAL LAW. 


1. The appellate jurisdiction of thesu- 


preme court of the United States 
extends to a final judgment, or de- 
cree, in any suit in the highest 
court of law or equity of a state, 
where is drawn in question the va- 
lidity of a treaty, &c. Martiny. 
Hunter’s Lessee, 304 


2. Such judgment, &c. may be re-ex- 


amined by writ of error, in the 
same manner as if rendered in a 
circuit court. Jb. ib, 


3. If the cause has been once remand- 


ed betore, and the state court de- 
cline, or refuse, to carry into effect 
the mandate of the supreme court 
thereon, this court will proceed to 
a final decision of the same, and 
award execution thereon. Jb. id. 


4. Quere. Whether this court has au- 


thority to issue a mandamus to the 
state court, to enforce a former 
judgment? Jd. 362 


5. If the validity, or construction, of a 


treaty of the United States is drawn 
in question, and the decision is 
Yor. tf. 3 Y 
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against its validity, or the title spe- 
cially set up, by either party, under 
the treaty, this court has jurisdic- 
tion to ascertain that title, and de 

termine its legal validity, and is not 
confined to the abstract construc- 
tion of the treaty itself. Martin v. 
Hunter’s Lessee, 262 


;. Quere. Whether the courts of the 


United States have jurisdiction of 
offences at common law, against 
the United States? United Slates v. 
Coolidge, 415 


CONTRABAND. 


. Provisions, neutral property, but the 


growth of the enemy’s country, and 
destined for the supply of his mili- 
tary or naval forces, are contra- 
band. Zhe Comercen, 387, 388 


. Provisions, neutral property, and 


the growih of a neutral country, 
destined for the general supply of 
human life, in the enemy’s coun- 
try, are not contraband. £4. 388 


. Freight is never due to the neutral 


carrier of contraband. Jb. 387. 397 


. Articles, useful for warlike purpo- 


ses exchisively, are always contra- 
band, when destined for the enemy ; 
those of promiscuous use, only be- 
come so under peculiar circum- 
stances. Jb. notei, 389 


. A neutral ship, laden with provi- 


sions, enemy’s property, and the 
growth of the enemy’s country, spe- 
cially permitted to be exported for 
the supply of his forces, is not enti- 
tled to freight. Zé. 382 


. It makes no difference, in.such a 


- 


case, that the enemy is carrying on 
a distinct war, in conjunction with 
his allies, who are friends of the 
captor’s country, and that the pro- 
visions are intended for the supply 
of his troops engaged in that war, 
and that the ship in which they are 
transported belongs to subjects of 
one of those allies. Jd. id, 
Penalty for the carrying of contra- 
brand, according to the law of Eng- 
land, France, and Holland.~ Zé. 
note m, 394 
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CRIMES AND MISDEMEANORS. 


See ADMIRALTY, 3, 4. 


CONSTITUTIONAL LAW, 5. 


D 


DEPOSITION. 


That the deponent is a seaman on 


beard a gun-boat, in a certain har- 
bour, and liable to be ordered to 
some other place, and not to be 
able to attend the court at the 
time of its sitting, is not a suffi- 
cient reason for taking his deposi- 
tion de bene esse, under the judicia- 
ry act of 1789, 


DISTRIBUTION. 


See FINES, FORFEITURES, AND PE- 


1. 


9 


~* 


NALTIES. 
DOMICIL. 


Goods, the property of merchants 
actually domiciled in the enemy’s 
country, at the breaking out of a 
war, are subject to capture and 
confiscation as prize. Zhe Mary 
and Susan, (Richardson, claim: nt,) 

49. 55 
The property of a neutral subject, 
domiciled in the beliigerant state, 
taken in trade with the enemy, is 
liable to capture and confiscation, 
in the same manner as that cf per- 
sons owing permanent allegiance to 
the state. Zhe Rugen, notei, 65 


The converse rule is applied to sub- 


> 


a 


jects of the belligerant state, do- 
miciled in a neutral country, whose 
trade with the enemy (except in 
contraband) is lawful. Zé. id. 
It seema, that the property of a 
house of trade, in the enemy’s coun- 
try, is confiscable as prize, notwith- 
standing the neutral domicil of one 
or moreof its partners. The Anto- 
nia Johanna, 168 


4. The effect of domicil, on national 
character, recognised by the con- See CONSTITUTIONAL LAW, 1, 2. 


1. 


9 


=e 


INDEX. 


tinental court of appeals, in prize 
causes, during the war of the re- 
volution ; by the supreme court, in 
questions of municipal law ; by con- 
gress, in the navy prize act; by 
the state courts, and by the lords 
of appeal in Great Britain. The Ma- 
ry and Susan, (Richardson, claim- 
ant,) note f, 5a 


DUTIES. 


Under the prize act of the 26th of 


June, 1812, and the act of the 2d of 
August, 1813, allowing a deduction 
of 33 ani one-third fer cen‘um, on 
“all goods cuptured from the ene- 
my, and made good and lawful 
prize of war, &c., and brought into 
the United States,” are not inclu- 
ded goods captured and brought in 
for adjucication, sold by order of 
court, and ultimately restored to a 
neutral claimant, as his property ; 
but such goods are chargeable with 
the same duties as goods imported 
in foreign bottoms. Zhe WNercid, 

171 


E 
EMBARGO. 
See NON-INTERCOURSE. 
ERROR. 


Where the final judgment, or de- 
cree, in the highest court of law, or 
equity, of a state, is re-examinable 
in the supreme court of the Uni- 
ted States, the return of a copy 
of the record, under the seal of 
the court, certified by the clerk, is 
a sufficient return to the writ of 
error. Martin v. Hunter’s Lessee, 

361 
It need not appear that the judge, 
who granted the writ of error, did, 
upon issuing the citation, take a 
bond, as required by the 22d sec- 
tion of the judiciary act, that pro- 
vision being merely directory to the 
judge. Jb. ib. 
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EVIDENCE. FOREIGN SUIT. 

i. Evidence, by hearsay and general 1. The commencement of another suit, 
reputation, is admissible only as for the same cause of action, in the 
to pedigree. Davis v. Wood, 6 court of another state, since the last 

2. Verdicts are evidence between par- continuance, cannot be pleaded in 
ties and privies only. Jd. 8 abatement of the original suit. Ren- 

3. Where the evidence is so contradic- ner &F Bussard v. Marshall, 217 
tory and ambiguous astorendera 2. The excefitio rei judicate applies 
decision difficult, farther proof will only to final, or dehuitive, sentences 
be ordered in ‘revenue or instance in ‘another state, or in a foreign 
causes. The Samuel, 18 court, upon the merits of the case. 

4. Rules of evidence, adopted by the Zé. note a, ib. 
court, in such causes. Ist. Where 
the claimants assume the onus frro- FREIGHT. 


bandi, not to restore unless the de- 
fence be proved beyond a rezsona- Spe 
ble doubt. 2d. If the evidence of 
the claimants be clear and precise- 

ly in point, to pronounce restitution, 
unless that evidence be clouded 
with incredibility, or encountered H 

by strong presumptions of mala 

ides trom the other circumstances * 
a the case. Zhe Octavia, note e, HYPOTHECATION. 

24 


HYPOTHECATION, l. 


PRIZE. 


1. A hypothecation of the ship and 
of freight, by the master, is invalid, 
fk unless it 1s shown by the ce Jitor 

that the advances were necessary 
to effectuate the object of the voy- 
FARTHER PROOF. age, or the safety of the ship, and 
the supplies could not be procured 
upon the owner’s credit, or with. 
his funds, at the place. The 4u- 


See EVIDENCE. 





PRIZE. rora, 102 
2. A bottomry bond given to pay off a 
FINES, FORFEITURES, AND former bond, must stand or fall 
PENALTIES. with the first hypothecation, and 
the subsequent lenders can only 
1. The personal representatives of a claim upon the same ground with 
deceased collector and surveyor, the preceding. Jd. 107 
who was such at the time of the 3. Illustrations of these rules by fo- 
seizure being made, or prosecution, reign writers and codes. J6. note d, 
or suit Commenced, and not their 109 
successors in office, are entitled to 
that portion of fines, forfeitures, I 
and penalties, which is, by law, to 
- be distributed among the revenue 
officers of the district, where they INDICTMENT. 
were incurred. Jones et al. v. 
Shore’s Executor, 462 See CONSTITUTIONAL LAW, 6. 
2. In such case, there being no na- 
val officer in the district, the divi- INFORMATION. 


sion adjudged to be made, in equal 
proportions, between the collector Aninformation in rem, in a revenue, or 
and survevor. Zé. ATS instance Cause, is synonomous with 
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a libel; and is not a common law 
proceeding. Zhe Samuel, 14 


INSURANCE. 


The insurer on memorandum arti- 
cles, is only liabie for a total loss, 
which can never happen where the 
cargo, or part of it, hss been sent 
on by the insured, and reaches the 
original port of its destination. Mo- 
rean v. The United Siates Ins. Co. 

224 


2. Where the ship being cast on shore, 


near the port of destination, the 


agent of the insured employed per- , 


sons to unlade as much of the car- 
go (of corn) as could be saved, and 
nearly one haif was landed, dried, 
and sent on to the port of destina- 
tion, and sold by the consignees, at 
about one quarter the price of sound 
corn, this was held not to be a to- 
tal loss, and the insurer not to be 
liable. Jd. 219 


3. With respect to such articles, the 


underwriters are free from all par- 
tial losses of every kind, which do 
not arise from a contribution to- 
wards a general average. Jd. note 
l, (Biays v. The Chesapeake Ins. 
Co. | 227 


4. It is now the estallished rule, that 


aw damage exceeding the moiety of 
the value of the thing insured, is 
sufficient to authorize an abandon- 
ment, but this rule has been deem- 
ed not to extend to a cargo consist- 
ing wholly of memorandum articles. 
Id. note m, ( Mercadier v. The Che- 
ecfreake Ins. Co.) 228 


So, also, in a cargo of a mixed cha- 


racter, consisting of articles, some 
within, and some without, the pur- 
view of the memorandum, no aban- 
donment, for mere deterioration in 
value, during the voyage, is valid, 
unless the damage on the non-me- 
morandum articles exceeds a moie- 
ty of the whole cargo, including the 
memorandum articles. Jb. ib, 


5. Law of Italy an France as to me- 


morandum articles. Jb. note n, 231 


INDEX. 


JURISDICTION. 


1. The courts of this country have no 


jurisdiction to reci.ss any supposed 
wrongs committe’ on the high 
seas, upon the property of its citi- 
zens, by a cruiser regularly com- 
missioned by a foreign and friendly 
power, except when such cruiser 
has been fitted out in violation of 
our neutrality, L’Invincible, 238 


2. Law of France and Spain, and prac- 


tice of the Italian states, as to the 
restitution ef the property of their 
subjects, captured by foreign crui- 
sers, and brought into their ports. 
Zé. note c, 244 


3. A public vessel of war, belonging to 


the Emperor Napoleon, which was 
before the property of a citizen of 
the United States, and, as alleged, 
wrongfully seized by the French, 
coming into our ports, and demean- 
ing herself in a friendly manner, 
held to be exempt from the juris- 
diction of this country, and could 
not be reclaimed by the former 
owner in its tribunals. J. note g, 
(Zhe Exchange,) 252 


The exclusive cognizance of ques- 


tions of prize belongs to the courts 
of the capturing power ; but the ad- 
miralty courts of a neutral may 
take jurisdiction so far as to ascer- 
tain whether the capture be pira- 
tical, or made in violation of its 
neutrality. Id. 258 


5. A citizen of a territory cannot sue 


a citizen of a state, in the court of 
the United States; nor can those 
courts take jurisdiction by other 
parties being joined, who are capa- 
ble of suiug; all the parties, on 
each side, must be subject to the 
jurisdiction, or the suit will he dis- 
missed. The Corporation of New- 
Orleans v. Winter et al. 91 


6. In this respect, there is no distinction 


between a territory and the district 
of Columbia ; the citizens of nei- 
ther can sue a citizen of a sfaie, in 
the courts of the United States. Jé. 

94 
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L N 
LIBEL. NATIONAL CHARACTER. 
See INFORMATION. See DOMICIL. 
ADMIRALTY, 1, NON-INTERCOURSE. 
Under the 3d _ section of the act 
SO RGr- of congress, of the 28th June, 1809, 
See STATUTES OF RHODE-ISLAND. every vessel bound to a foreign 


fermitted port, was obliged to 
give bond, with a condition not 
to proceed to any port with which 
commercial intercourse was not 
OF NORTH-CAROLINA. frermitted, nor to trade with such 

port. The Edward, 265 


OF MARYLAND. 


OF KENTUCKY. 


See EVIDENCE, 3, 4. 
OF VIRGINIA. 


OF TENNESSEE. O 
LICENSE. ORDERS IN COUNCIL. 

1. Navigating under a license from the Dates and substance of the British 
enemy, is cause of confiscation, and orders in council, French decrees, ' 
is closely connected, in principle, and Consequent acts of the United 
with the offence of trading with the States government. The Edward, 
enemy ; in both cases, the know- note c, 277 
ledge of the agent will affect the 
principal, although he may, in re- P 
ality, be ignorant of the fact. The 
Hiram, 447 

2. Where the ship owner procured the PENALTY. 


license, the existence of which was 
known to the supercargo, but the See FINES, FORFEITURES, &c. 
claimants of the cargo were igno- 

rant that the vessel sailed under the PLEADING. 
protection of a license, this was 
held to constitute such constructive 
notice to the claimants of the car- 


go as precluded them from show- if against the defendant, is peremp- 


ing the want of actual notice. b.. tory. Renner & Bussard vy. Mar- 
440 shall. 218 


If matter in abatement is pleaded fuis 
darrein continuance, the judgment, 


See STATUTES OF VIRGINIA. AMENDMENTS, 1, 2. 


LIMITATION. FOREIGN SUIT. 
See STATUTES OF KENTUCKY, 4. INFORMATION. 
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PRACTICE. 


1. Where an inspection and compari- 


= 


son of original documents is mate- 
rial to the decision of a prize cause, 
this court will order the original 
papers to be sent up from the court 
below. The Eilsineur, 439 


- Incases of joint or collusive capture, 


the usual simplicity of the. prize 
proceedings is necessarily depart- 
ed from; and where, in these ca- 
ses, there is the least doubt, other 
evidence than that arising from the 
captured vessel, or invoked from 
oticr prize causes, may be resort- 
ed to. Zhe George, The Both- 
nea, and tie Janstaff, 408 
If the national character of proper- 
ty, captured and brought in for ad- 
judication, appears ambiguous, or 
neutral, and no claim is interposed, 
the cause is postponed for a year 
and a day after the prize proceed- 
ings are commenced; and if no 
claimant appears within that time, 
the property is condemned to the 
captors. Zhe Harrison, 298 


. In prize causes, this court has an 


appeiiate jurisdiction only, and a 
claim cannot, for the first time, be 
interposed here; but where the 
court below had proceeded to ad- 
judication, before the above period 
had elapsed, the cause was re- 
manued to that court, with direc- 
tions to allow «a claim to be filed 
therein, and the libel to be amend- 
ed, &c. Ib. ib. 


. An agreementin a court of common 


law, chancery, or prize; made un- 
der a clear mistake, will be set 
aside. Ze Hiram, 444, 445 


. Where the action is brought for a 


sum certain, or which may be ren- 
dered certain by computation, judg- 
ment for the damages may be ren- 
dered by the court, without a writ 
ofinguiry. Renner & Bussard v. 
Marshal, . 218 


. Until the cause is heard, (in a ques- 


tion of prize,) farther proof cannot 
be admitted ; but if, upon the open- 
ing, it appears to be a case for far- 
ther proof, it may be admitted in- 
stanter, unless the court should he 


14 


15. 


16. 
17. 


INDEX. 


of opinion that the eaptors ought te 
be allowed to produce farther proof 
also. The Venus, 113 


- General principles of the practice 


in prize causes. Appendix, note II. 

494 
Examination of the captured per- 
son upon the standing interrogato- 
ries. Jd. 495, 496 


- Delivery of the papers found on 


board the captured vessel. Jb. 495 


- Hearing origivally confined to the 


documentary evidence and depo- 
sitions of the captured persons. Jé. 
498. 499 


- Claim and monition to proceed to 


adjudication. Jb. 500 


5. By what circumstances a claim may 


be excluded. J6. 501 
Delivery upon bail and sale of prize 
property. 6. 502, 503 
Farther proof, when admitted, and 
how excluded. Jd. 504 
Plea and proof. Jb. ib. 
Invocation of papers from other 
causes, and affidavits of the cap- 
tors. 16. 506 


PREGIDENT. 


The president’s instructions of the 


28th August, 1812, prohibiting the 
interruption of vessels coming from 
Great Britain, in consequence of the 
supposed repeal of the British or- 
ders in council, must have been ac- 
tually known to the commanders of 
vessels of war, in order to invalidate 
captures made contrary to the let- 
ter and spirit of the instructions. 
The Mary & Susan, (Richardson, 
claimant,) 58 


PRIZE. 


Where an enemy’s vessel was cap- 
tured by a privatecr, recaptured by 
another enemy’s vessel, and again 
recaptured by another privateer, 
and brought in for adjudication, it 
was held that the prize vested in 
the last captor ; an interest acquired 
in War, by possession, being devest- 
ed by the loss of possession. The 
Astrea, 125 
A neutral ship, chartered for a voy- 
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Quere. 


age from London to St. Michaels, 
thence to Fayal, thence to St. Pe- 
tersburg, or any port in the Baltic, 
and back to London, at the freight 
of 1000 guineas, on her passage to 
St. Michaels was captured, and 
brought into the port of Wilming- 
ton, N. C. for adjudicetion. A part 
of the cargo was condemned, and 
part restored. The freight was 
held to be chargeable upon the 
whole cargo, as well upon that part 
restored as upon that condemned. 
The Antonia Johanna, 159 
Whether more than a fro 
rata freight was due to the master 
in such case? Jd, 168 


. The charter-party is not the mea- 


sure by which the captor is bound, 
where the freight is inflamed to an 
extraordinary rate by the perils of 
navigation. J6. note i, 170 
Where goods were shipped in the 
enemy’s country, in pursuance of 
orders from this country, received 
before the declaration of war, but 
previous to the execution of the or- 
ders the shippers became embar- 
rassed, and assigned the gcods to 
certain bankers to secure advances 
made by them, with a request to 
the consignees to remit the amount 
to them, (the bankers,) and they 
also repeated the same request, 
the invoice being for account and 
risk of the consignees, but stating 
the goods to be then the property of 
the bankers ; held that the goods 
having been purchased and shipped 
in pursuance of orders from the con- 
signees, the property was originally 
vested in them, and was not devest- 
ed by the intermediate assignment, 
which was merely intended to trans- 
fer the right to the debt due from 
the consignees. Zhe Mary & Su- 
san, (B. G. & H. Van Wagenen, 
claimants, ) 25 


. The property of a citizen engaged 





in trade with the enemy is liable to 
capture and confiscation as prize, 
whether that trade be carried on 
between an enemy’s port and the 
United States, or between such port 
and any foreign country ; and the 
offence of trading with the enemy is 


INDEX. 
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complete the moment the vessel 
sails with the intention to carry a 
cargo to an enemy’s port. Zhe Ru- 
gen, 74 


6. E:nemy’s property cannot be trans- 


ferred in transitu, so as to protect 
it from capture. Where the in- 
voice of the goods was headed, 
** consigned to Messrs. D. B. & F., 
by order, and for account’of, J. L.,” 
and, in a letter accompanying the 
invoice from the shippers to the con- 
signees, they say, “for Mr. J. L. we 
open an account in our books here, 
and debit him, &c. ; we cannot yet 
ascertain the proceeds of his hides, 
&c. but we find his order for goods 
will far exceed the amount of those 
shipments ; therefore, we consign 
the whole* to you, that you may 
come to a proper understanding 
with him ;” held that the goods 
were, during their transit, the pre- 
perty, and at the risk of the ene- 
my shippers, and, therefore, sub- 
jecttocondemnation. Zhe St. Joze 
Indiano, 208 


7. Where enemy’s property is fraudu- 


lently blended in the same claim 
with neutrai property, the latter 
is liable to share the fate of the for- 
mer.. The St. Nicholas. 431 


See ALIEN ENEMY. 


CONTRABAND. 
DOMICIL. 

DUTIES. 

ERROR. 

JURISDICTION, I, 2, 3. 
LICENSE, 1, 2. 

PRACTICE, 1, 2, 3, 4, 5. 7, 8. 
PRESIDENT. 

SALE, 3, 4, 5. 


SALVAGE, 
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RULE OF 1756. 


Grounds cf the rule of the’war of 
1756. The Commercen, 396, 397 


2. Origin and judicial history of the 


tule. Appendix, note III. 
S 


SALE. 


1, Where R. G. agreed with the ma- 


°” 


-—e 


Se 


ee of a lottery to take 2,500 
tickets, giving approved security on 
the delivery of the tickets, which 
were specified in a schedule, and 
deposited in books of 100 tickets 
each, thirteen of which books were 
received and paid for by him, and 
the remaining twelve were subscri- 
bed by him, with his name in his 
own hand-writing, and endorsed by 
the managers, “* Purchased, and to 
be taken by R. G.”’ and on the en- 
velope covering the whole, “R.G. 
12 books;” on the second day’s 
drawing of the lottery, one of the 
last designated tickets was drawn a 
prize of 20,000 dollars, and between 
the third and fourth day’s drawing 
R. G. tendered sufficient security, 
and demanded the last 1,200 tickets, 
and the managers refused to deliver 
the prize ticket ; held that the pro- 
perty in the tickets vested when the 
selection was made and assented to, 
and that they remained in the pos- 
session of the vendors merely as 
collateral security, and that the 
vendee was entitled to recover the 
amount of the prize. Z%ompison v. 

ray, 735 
When commodities are sold by wie 
bulk, for a gross price, the sale is 
perfect ; but if the price is regulated 
at so much for every piece, pound, 
or measure, the sale is not perfect, 
except only as to so much asis actu - 
ally counted, weighed, or measured. 
Ib. noted, , 84 
But an article, purchased in general 
terms, from many of the same de- 
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scription, if afterwards selected and 
set apart, with the assent of the par- 
ties, as the thing purchased, is as 
completely identified, and as com- 
pletely sold, asif it had been select- 
ed previous to the sale, and specified 
in the contract. Thompson v. Gray, 

83 


4, The common law and the prize law, 


as to the vesting of property, are 
the same, by which the thing sold, 
after the completion of the contract, 
is at the risk of the vendee. Zhe 
St. Joze Indiano, 212 


Rules of the Roman and French law 


on this subject. Jb. note f, ib. 


5. Where an agent abroad purchases 


exclusively on the credit of his prin- 
cipal, or makes an absolute appro- 
priation and designation of the pro- 
perty for his principal, the property 
vests in the principal immediately 
on the purchase. J6. id. 


But where a merchant abroad, in pur- 


suance of orders, either sells his own 
goods, or purchases goods on his own 
credit, no property in the goods vests 
in the correspendent until he has 
done some notorious act to devest 
himself of his title, or has parted 
with the possession by an actual 
and unconditional delivery for the 
use of such correspondent. Jd. 213 


6. If the thing agreed to be purchased 


is to be sent by the vendor to the 
vendee, it is necessary to the per- 
fection of the contract, that it should 
be delivered to the purchaser, or to 
his agent, which the master of a 
ship, to many purposes, is consider- 
edtobe. J6. note g, (The vous) 

id. 


See PRIZE, 4. 6. 


SALVAGE. 


Where a British ship was captured by 


two French frigates, and, after a 
part of the cargo was taken out, pre- 
sented to the libellants in the cause, 
citizens of the United States, (then 
neutral,) whose vessel the frigate 
had before taken and burnt, by 
whom the prize was navigated into 
a port in this country, and, pending 





: 





the suit instituted by them, war was 
declared between the United States 
and Great Britain, it was deter- 
mined, that this was a case of sal- 
vage. A salvage of one half was 
given, and as to the residue, it was 
placed on the same footing with 
other property found within the ter- 
ritory at the declaration of war, and 
might be claimed on the termina- 
tion of war, unless previously con- 
fiscated by the sovereign power. 
The Astrea, note f. The Adventure, 

128 


SPECIFIC PERFORMANCE. 
See CHANCERY, 1, 2, 3, 4, 5, 6, 7. 
STATUTES OF MARYLAND. 


The act of assembly of Maryland, 
rohibiting the importation of slaves 
into that state for sale, or to reside, 
does not extend to a temporary re- 
sidence, nor to an importation by a 
hirer, or person other than the mas- 
ter or owner of suchslave. Henry 
v. Ball, 3 


STATUTES OF RHODE-ISLAND. 


A discharge, according to the act of 
the legislature of Rhode-Island, for 
the relief of poor prisoners for debt, 
although obtained by fraud and 


not an escafie; and, upon such a 
tained upon a bond for the liberty 


of the prison-yard. dmmidon v. 
Smith et al. 447 





i STATUTES OF NORTH-CAROLI- 
A. 


Vou. I. 3Z 
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perjury, isa lawful discharge, and 


discharge, no action can be main- 


1. The act of assembly of North-Caro- 
lina, of 1777, establishing offices for 
receiving entries of claims for lands 
in the several counties of the state, 
did not authorize entries for lands 
within the Indian boundary, as de- 
fined by the treaty of the Long 
Island of Holston, of the 20th of 
July, 1777. The act of April, 1778, 


5415 


is a legislative declaration, explain- 
ing and amending the former act, 
and no title is acquired by an entry 
contrary to these laws. Preston v. 
Browder, 115 
2. The acts of assembly of North-Ca- 
rolina, passed between the year 
1783 and 1789, avoid all entries, 
surveys, and grants of lands, set 
apart for the Cherokee Indians, and 


no title can be thereby acquired to 
such lands. Danforth’s Lessee y. 
Thomas, 155 


The boundaries of the reservation 
have been altered by successive 
treaties with the Indians ; but it 
seems that the mere extinguish- 
ment of their title did not subject 
the land to appropriations, unless 
expressly authorized by the legisla- 
ture. Id, id. 


See STATUTES OF TENNESSEE. 
STATUTES OF KENTUCKY. 


1. The law of Kentucky requires, in the 
location of warrants for land, somé 
general description designating the 
place where the particular object 
is to be found, and a description of 
the object itself. Jatson v. Hord, 

133 
The general description must be such 
as will enable a person, intending 
to locate the adjacent residuum, 
and using reasonable care and di- 
ligence, to find the object mention- 
ed, and avoid the land already lo- 
cated. If the description will fit 
another place better, or equally 
well, itis defective. Jb. id. 
“The Hunter’s trace, leading from 
Bryant’s station, over the waters of * 
Hingston, on the dividing ridge be- 
tween the waters of Hingston and 
Elkhorn,” is a defective description, 
and will not sustain the entry. Jd. 
13 
. A question of fact respecting the 
validity of the location of a war- 
rant for lands, under the laws of 
Kentucky. Zaylor v. Walton et al., 
141 

. Under the act of assembly of Ken- 

tucky, of 1798, entitled, “ an act 


oF) 
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concerning re pe and main- 
tenance,” a deed will pass the ti- 
tle to lands, notwithstanding an ad- 
verse possession. Walden v. The 
Heirs of Gratz, 295, 296 


4 The statute of limitations of Ken- 


2. 


tucky does not differ essentially 
from the English statute of the 21 
James I., c. 1., and is to be con- 
‘strued as that statute, and all other 
acts. ef limitation founded upon it, 
have been construed; the whole 
possession must be taken together ; 
when the statute has once begun to 
run, it continues, and an adverse 
possession, under a survey, pre- 
vious to its being carried into grant, 
may be connected with a subse- 
quent possession. /6. 296 
Extract from the Preface to Bibb’s 
Reports of Cases in the court of ap- 
peals of Kentucky. A/pendir, 
note I, 489 


STATUTES OF VIRGINIA. 


. Under the act of assembly of Vir- 
ginia, of the 22d of December, 1794, 
sec. 6. arid 8., property pledged to 
the Mutual Assurance Society, &c., 
continues liable for assessments, on 
account of the losses insured against, 
in the hands of a bona fide purcha- 
ser, without notice. Zhe Mutual 
Assurance Society vy. Watts’ Exe- 
cutor, 279 
A mere change of sovereignty pro- 
duces no change in the state of 
rights existing in the soil, and the 
cession of the District of Columbia 
to the national government, did not 
affect the lien created by the above 
act on real property, situate in the 
town of Alexandria, though the 
personal character or liability of a 
member of the society, could not be 
thereby forced on a purchaser of 
such preperty. Jd. 282 


See STATUTES OF KENTUCKY. 


STATUTES OF TENNESSEE. 


1. Under the act of the legislature of 


Tennessee, passed in 1797, to ex- 
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lain an act of the legislature of 
North-Carolina of 1715, a posses- 
sion of seven years is a bar only 
when held under a grant, or a deed, 
JSeunded ona grant. Patton’s Les- 
see v. Easton, 476 
The act of assembly, vesting lands in 
the trustees of the town of Nash- 
ville, is a grant of those lands; and 
where the defendant showed no ti- 
tle — the trustees, nor —_ 
any other nt, his possession 0 
seven oak oar held insufficient 
to protect his title, or bar that of 
the plaintiff under a conveyance 
from the trustees. J6. ib. 


2. Where the plaintiff in ejectment 


claimed lands in the state of Ten- 
nessee, under a grant from said 
state, dated the 26th April, 1809, 
founded on an entry made in the 
entry taker’s office of Washington 
county, dated the 2d of January, 
1779, in the name of J. M‘Dowell, 
on which a warrant issued on the 
17th of May, 1779, to the plaintiff, 
as assignee of J. M‘Dowell, and the 
defendants claimed under a grant 
from the state of North-Carolina, 
dated the 9th of August, 1787, it 
was determined that the prior e7- 
try might be attached to a junior 
grant, so as to ovefreach an elder 
grant, and that a survey having 
been made, and a grant issued upon 
M‘Dewell’s entry, in the name cf 
the plaintiff, calling him assignee 
of M‘Dowell, was frrima facie evi- 
dence that the entry was the plain- 
tiff’s property, and that a warrant 
is sufficiently certain to be sustain- 
ed, if the objects called for are 
identified by the testimony, or un- 
less the calls would equally well 
suit more than one place. oss & 
Morrison v. Reed, 482 


TRADE WITH THE ENEMY. 


See DOMICIL, 2. 


PRIZE, 5. 


LICENSE, ! 
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TREATY. 


Under the 9th article of the treaty of 
1794, between the United States 
and Great Britain, by which it is 
provided that British subjects, hold- 
ing lands in the United States, and 
their heirs, so far as respects those 
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lands, and the remedies incident 
thereto, should not be considered 
as alicns; the. parties must show 
that the title to the land, for which 
the suit was commenced, was in 
them, or their ancestors, at the 
time the treaty was made. J/arn- 
den v. Fisher, 300 


END OF THE FIRST VOLUME. 





